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ARBITRATION Case NumBER 2081

Plaintiff:  Cargill Inc., Minneapolis, Minn.

Defendant: Werner Stock & Grain Inc., Chambers, Neb.

| FACTUAL AND PROCEDURAL BACKGROUND

Theplaintiff, Cargill Inc. (Cargill), requested theentry of a
default judgment in the amount of $23,187.50, plus interest,
against the defendant, Werner Stock & Grain Inc. (Werner).

Thedefault judgment was granted for the reasons set forth
below.

Cargill fileditsarbitration complaintwiththeNational Grain
and Feed Association (NGFA) on Dec. 19, 2003. Cargill’s
complaint alleged that Werner breached Cargill contract num-
bers34618, 34619, 34620, 34621 and 34622 for thepurchaseand
saleof cornand soybeansresultingintotal damagesof $23,187.50,
plusinterest, due to Cargill. Cargill submitted copies of the
contracts between the parties with its complaint.

Cargill isaNGFA activemember in good standingandwas
so at the time the contracts were executed. The contracts
expressly provided for settlement of any disputes through
NGFA arbitration. Specifically, thecontractsindicated”“Rules
toGovern: NGFA” onthefront page, and under “ PURCHA SE
TERMS,” stated asfollows:

“1. The parties agree that the sole
remedy for resolution of all disagreements
or disputes between the parties arising
under this Contract shall be arbitration
proceedings under the trade association
identified on the front side hereof. If no
trade association is identified, then
NGFA Arbitration Rules then in effect
shall apply, and judgment upon the
award may be entered in any court
having jurisdiction thereof. The decision
and award determined by such
arbitration shall be final and binding
upon both parties.”

Acting upon Cargill’s complaint, the NGFA prepared an
arbitration services contract and submitted it to Cargill for
execution. By certified mail dated Jan. 5, 2004, theNGFA also
sent Werner aletter providing initial notice of these proceed-
ings and copies of Cargill’s complaint, aswell asthe NGFA
TradeRulesand Arbitration Rules. Thismailingwasdelivered
onJan. 10, 2004. Uponrecei pt of theduly executed arbitration
servicescontract fromCargill, theNGFA sentitby certifiedmail
toWerner withaletter dated Jan. 23, 2004, whichreferencedthe
NGFA Arbitration Rulesthat providethat the parties execute
and return arbitration service contracts within 15 days. This
mailing wasdelivered on Feb. 4,2004. OnMarch 2, 2004, the
NGFA sentanaticeby first-classmail toWerner asareminder
that aresponse was overdue and requesting that the NGFA be
contacted with any questions or comments. The NGFA
received an undated letter from Werner stating that, “[m]y
plans now areto meet with Cargill to seeif it can be resolved
without legal action.” The NGFA confirmed that the parties
would attempt to settle the matter without further arbitration
proceedings.

In May 2004, the NGFA was advised by Cargill that the
parties were unable to resolve this matter, and arbitration
proceedingsshouldresume. OnMay 28, 2004, theNGFA sent
by first-classmail another noticeto Werner again referencing
theNGFA Arbitration Rulesthat require partiesto executeand
return arbitration service contracts within 15 days.

On June 15, 2004, the NGFA sent by Federal Expressyet
another noticeto Werner. Thismailingincluded copiesof the
prior notices, thecontract for arbitration and other documents.
This notice again referenced the NGFA' s Arbitration Rules,
which providefor theentry of adefault judgment uponfailure
to execute an arbitration contract within 15 days. The notice
stated specifically that, “ [ b]ased upon thelack of any response
from you thus far, we must anticipate that you do not intend
torespond. This is our last attempt to elicit a response from
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you. A default judgment may be entered against you at any
time, which the Plaintiff may enforce in a court of law.”
[Emphasisinoriginal.] ThismailingwasdeliveredtoWerner
onJune2, 2004.

Werner responded by letter dated June 19, 2004, which
unequivocably stated that Werner is “NOT participating in
Arbitration.” [Emphasisinoriginal .]

DerFaULT JUDGMENT

TheNGFA hasjurisdictionover thismatter pursuanttothe
express terms of the contract between the parties and the
NGFA Arbitration Rules. Section 3(a)(2) of the NGFA’s
Arbitration Rules states as follows:

“If the contract in dispute between a
member and a nonmember provides for
arbitration by the National Association
or under its Arbitration Rules, the
parties to the contract shall be deemed
to have consented to arbitration under

these Arbitration Rules.”

Becauseof Cargill’ sstatusasaNGFA activemember and
the language in the contract, the parties were bound to
arbitratethis matter.

Cargill properly filed its complaint in compliance with
NGFA Arbitration RuleSection5(a). Pursuant to Section5(b),
the NGFA then submitted an arbitration services contract to
the parties. Section 5(d) states that, ““it shall be the duty of
both parties to complete the contract for arbitration within
fifteen (15) days from the date the party receives the contract
from the National Secretary.”” Cargill properly executed and
returned the contract for arbitration. Werner refused to
comply withany arbitration-rel ated mailings, including mate-
rialsdelivered by certified and expedited mail.

NGFA Arbitration Rule Section 5(e) provides for the
following:

Arbitration Decision

“Where a party fails to pay the
arbitration service fee and/or fails to
execute the contract for arbitration, the
National Secretary may without further
submissions by the parties enter a default
judgment or such other relief as the

National Secretary deems appropriate.”

Notifications to Werner of the arbitration complaint filed
against him, as well asthe arbitration services contract, were
tendered on several occasions. Werner made a conscious
decision to disregard these arbitration proceedings, respond-
ing instead with a written refusal to submit to arbitration.
Therefore, pursuant to Section 5(e) of the NGFA Arbitration
Rules, the National Secretary determined that entry of default
judgment against Werner was proper and warranted.

NGFA Arbitration Rule Section 5(€) also sets forth the
requirementsand conditionsunder which, ““[a]ny party against
whom a default judgment has been entered under this provi-
sion may apply for vacation of the default judgment within
fifteen (15) days of entry of the default judgment.”

| THEAWARD

THEREFORE, IT ISORDERED THAT:

1 Cargill Inc. isawarded judgment against Werner Stock
& Grainlnc.for$23,187.50.

2. Compound interest on the judgment shall accrue at
the statutory rate available for judgmentsin the

applicablejurisdiction fromthisdateuntil paidinfull.

Dated: September 29,2004
NATIONAL GRAINANDFEEDASSOCIATION

By: CharlesM.Ddacruz
National Secretary
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